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ARGUMENT

l.

The trial court erred by refusing defense counsel'tmely request to
submit the lesser included offense (LIO) instructias for second-degree felony
murder (Refused Instructions A, Q, R), becausthere was a basis in the
evidence for acquitting Appellant of the charged dense (first-degree

murder), and there was a basis in the evidence faonvicting him of the LIO

of felony murder. Section 556.046Respondent does not contest these matters.

Because the statutory requirements for giving thesLIO instructions
were met, underState v. Jackson,* the failure to give these requested
instructions is presumed prejudicial and results inreversible error.

Respondent has not overcome that presumption of pjudice merely
because the state submitted the LIO of conventionakecond-degree murder
since that LIO was not argued by either party, it vas not consistent with
either party’s theory of the crime, and it only tesed an undisputed element —
deliberation. Only the LIO of felony murder would have adequately tested
the theory of defense and disputed matter here: Didppellant shoot the
victims or was he only involved in a robbery of thesictims, but someone else

deliberately murdered them during or after the robbery.

! Satev. Jackson, 433 S.W.3d 390, 396 (Mo. banc 2014).
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I ntroduction:

In Sate v. Jackson, 433 S.W.3d 390, 396 (Mo. banc 2014), this Coahtlh
that under section 556.046, a trial court is oltédao give a timely requested
first-level lesser included offense (LIO) instruatiwhen 1) there is a basis in the
evidence for acquitting the defendant of the chduaféense; and 2) there is a basis
in the evidence for convicting the defendant oflth@ for which the instruction is
requested.

Appellant met both these requirements. Respondsed dot contest this.
Thus, the trial court was required to give the iglonurder instructions, but it
erroneously refused to do dd.

What must be resolved, however, is whether Appellas prejudiced by
the failure of the trial court to submit felony nder to the jury when the theory of
defense argued by defense counsel to the juryhedastthough the evidence
might have shown that Appellant was part of thébeolp of the victims, the
evidence did not prove that he was involved in shgahem.

UnderJackson, if the statutory requirements for giving suclesser
included offense instruction are met, as they were, a failure to give a
requested LIO instruction “is reversible errajatkson, 433 S.W.3d at 395. This
is because prejudice is presumed when a trial ¢ailstto give a requested LIO
instruction that is supported by the evideride.

Respondent counters, however, that the presumetiprejudice was

rebutted because the jury was given the state’sih$@uction for conventional
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second-degree murder (Rsp. Br. at 27-30). Butltiatwas not argued by either
party, it was not consistent with either party’sdty of the crimes, and the
element of deliberation was not contested. Thuessthte’s LIO did not adequately
test the theory of defense and disputed matterApjkllantshoot the victims or
was he only involved in the robbery and someone @ddiberately murdered them during
or after the robberyThe state has not overcome the presumption @igice that
exists when a trial court fails to give a requedtid instruction that is supported

by the evidence.

Denovo review is the correct standard of review

Appellant’s opening brief argued that this Cotlmbld reviewde novo the
trial court’s refusal to give the requested felomyrder instructions;iting
Jackson, 433 S.W.3d at 395 (App. Br. at 54).

Respondent counters that any review must be #on girror because the
refused instructions were “incorrect” and “not e tcorrect form” (Rsp. Br. at 23-
24). Respondent notes that the first paragraphppiefant’s tendered felony
murder instructions told the jury that it could sater felony murder in the second
degree if it did not find Appellant guilty of mundm the first degree (Rsp. Br. at
23-24): “As to Count [I/1I/111], if you do not findhe defendant guilty of murder in
the first degree, you must consider whether haiiisygof murder in the second

degree.” (LF 783-84, 789-92).
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The first paragraph of the pattern instructionNl-CR3d 314.06
provides: “((As to Count | if) (If) you do nfdd the defendant guilty of
(murder in the first degree) (murder in the secdegdree as submitted in
Instruction No. ), you must consider whethershguilty of murder in the
second degree (under this instruction).).”

Respondent’s complaint, raised for the first tiomeappeal, is that because
conventional second-degree murder instructions aisie submitted at trial, then
Appellant’s felony murder instructions should haeatained the optional “under
this instruction” language (Rsp. Br. at 23-24). Buthe time that both Appellant
and the state prepared their proposed lesser edIsecond-degree murder
instructions, the optional language would not lmuded in either set because
neither party offered both second-degree murdémuaisons, and it would only be
after the trial court ruled thdioth forms of second-degree murder instructions
would be given thaboth sets of instructions — the conventional secondeakegr
murder instructions offered by the state and thenfemurder instructions offered
by Appellant — would have to be modified by bothtigs by adding that optional
language.

Respondent also faults Appellant for not tendepraperly modified
instructions for conventional second-degree mugsp. Br. at 24). But it was the
state who submitted the conventional second-dagreder instructions, not
Appellant (LF 767, 771, 775). Respondent does rplaén why Appellant had an

obligation to modify instructions submitted by ty@osing party.
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But if this Court decides that the felony murdestiuctions were not in the
correct form because they failed to include thed&nthis instruction” language,
in anticipation that the trial court would also gr#éhe state’s request to submit
LIO instructions for conventional second-degreedeuyrthis Court should still
treat this claim as properly preserved for appeahbse the trial court did not
reject the instructions on the basis that thethib include this language, which
could have been easily added if, and only if, thertdecided to give both forms
of second-degree murder instructidriee, Sate v. Septer, 794 S.W.2d 649, 654
(Mo. banc 1990) (The state ignores the fact that the trial courasetl Stepter’s
instruction not on the basis of improper tendea ofiental state used only upon
request of the state, but on the ground that ‘[figiseno evidence to substantiate
it.” .... The point was preserved for appealCpntrast, Sate v. Derenzy, 89
S.W.3d 472, 474-75 (Mo. banc 2002), which grantachgerror relief for the trial
court’s failure to give a LIO instruction that fad to describe the charged offense

accurately, which was a major, substantive flaw.

% The trial court refused the instructions becad$e&ppellant was not charged
with any underlying felony; 2) felony murder wasamsistent with the alibi
instruction requested by Appellant; and 3) the enak did not support felony
murder instructions (Tr. 2596-97). Appellant’s openbrief discussed why the

trial court’s reasoning was incorrect.
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But if this Court declines to follow the reasoningepter, which would
treat this issue as “preserved for appeal,” 794.3Vdt 654, this Court should
grant plain error review und®&ule 30.20. See, Sate v. Christopher Hunt, No.
SC94081, slip op. at 13-14 (Mo. banc December @B4p which held that “the
liberty of a criminal defendant is a substantightithat, when violated, can lead to

manifest injustice or miscarriage of justice.”

The section 556.046 requirements were met
Under section 556.046, a trial court is obligatedive a timely requested
first-level LIO instruction when 1) there is a lmsi the evidence for acquitting
the defendant of the charged offense; and 2) ikaadasis in the evidence for
convicting the defendant of the LIO for which timstruction is requested.
Jackson, 433 S.W.3d at 396. Respondent does not argudpystllant failed to
meet these prerequisites. Thus, Respondent intplatihcedes that the section

556.046 requirements were met in this case.

Prejudice
Because Respondent does not argue thakattkson prerequisites were not
met, the real issue is whether Appellant was pregdiby the trial court’s
erroneous failure to give felony murder instrucéion
This Court has held that when the statutory requamts of section 556.046

are met, the failure to give a requested LIO irnttom “is reversible error.”
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Jackson, 433 S.W.3d at 395. This is so even though thenacessarily found all
the elements of the greater offense because “pogjusl presumed when a trial
court fails to give a requested lesser includedrs instruction that is supported
by the evidence.l'd. at 395 n. 4¢iting Sate v. Redmond, 937 S.W.2d 205, 210
(Mo. banc 1996).Also see, Sate v. Pierce, 433 S.W.3d 424, 431 (Mo. banc 2014)
(defendant was convicted of possessing more tlggar@s of cocaine base, a
controlled substance; new trial ordered for theufeito give LIO instruction of
possession of a controlled substance even thowgWveight of the controlled
substance was not only uncontested by the defernsalait was conceded).
Respondent argues that it can overcome this pregumgf prejudice
because this Court’s prior cases hold that whemyagonvicts on first-degree
murder, after having also been instructed on cotweal second-degree murder,
there is no prejudice by the refusal to submita@sd-degree felony murder
instruction (Rsp. Br. at 27-30). E.&ate v. McLaughlin, 265 S.W.3d 257, 270-71

(Mo. banc 2008)State v. Johnson, 284 S.W.3d 561, 572 (2009)n other words,

® Respondent also relies upSthad v. Arizona, 501 U.S. 624 (1991), but that case
does not control because there the United Stateie®@ Court was only asked to

decide “whether the principle recognized Be¢k v. Alabama, 447 U.S. 625

(1980)] entitles a defendant to instructions oroftnses that are lesser than, and
included within, a capital offense as charged.”réhée refused LIO was for a

non-homicide offense — robbery. But in the presase, this Court is required,

10
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Respondent argues that if the jury is given one 1diCa charge, then the failure to
give the jury another LIO option camnever be prejudicial regardless of the
circumstances because the jury is not faced witlabwor-nothing choice” (Rsp.
Br. at 27).

Respondent supports its argument by saying thatdtiy disputed element
in arguing for a second-degree murder convictioapmsed to a first-degree
murder conviction is whether the defendant deliteer®efore committing the
murder.” (Rsp. Br. at 28). But that is only true foe LIO ofconventional second-
degree murder. Here, however, the refused instmgtivere fofelony murder,
which is a LIO of first-degree murder not becauss necessarily included based
upon its elements, but because it is statutondgcgically denominated as such.
Satev. Wilkerson, 616 S.W.2d 829, 832-33 (Mo. banc 1981).

Deliberation was not the element that Appellanpdisd. The defense did
not contend that the person who shot the victirdsndt deliberate. Appellant’s

defense waasot that he knowingly killed the victims, but that tliel not do it after

apart from any constitutional issue, to determimetiver Appellant was entitled to
the requested LIO instructions as a matter of subiste Missouri law and whether
he was prejudiced by the failure to giveSte Jackson, 433 S.W.3d at 395,
analyzing a LIO claim solely on section 556.0B6rther, everschad did not
suggest thaBeck would be satisfied by instructing the jury on jasty LIO, even

one without any evidentiary suppadfthad, 501 U.S. at 648.

11
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deliberating on it. Because the three victims vwarat one after the other while
bound and gagged on the floor, it would be an irajids defense to present that
they were knowingly killed, but without deliberatioperhaps this is why it was
the state and not Appellant who submitted the LiGamventional second-degree
murder.

Instead Appellant’s defense was that although thexesome evidence that
he was involved in a robbery of the victims (DNAgpe records, fingerprints),
they were shot and killed by someone else duriegotrpetration of that robbery,
and there was no evidence showing that he wasveasgah their deaths — in other
words, he was only guilty felony murder (LF 783-889-90, 791-92; Tr. 2621-
23). This was a viable defenstee, State v. Blankenship, 830 S.W.2d 1 (Mo. banc
1992) (defendant who was charged with five couhtgst-degree murder, was
convicted of the LIO offenses of second-degreenfglmurder where during a
robbery of National Supermarket, five victims wehmot and killed after they were
ordered to lie on the ground; defendant’s admipidicipation in the murders was
to take a guard’s gun and give it to his uncle,tbate was no evidence that he
shot the victims).

Thus, a conventional second-degree murder instruclid not sufficiently
test all the elements of first-degree murder; Iy @ested the deliberation element,
which was an element not contested at trial. Amiddat is entitled to an

instruction on “any theory” that the evidence tetalsstablishSate v. Pond, 131

12
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S.W.3d 792, 794 (Mo. banc 2004). That instructiothis case was for felony
murder, which the jury did not get to consider watloper instruction.

Appellant’s situation is distinguishable from tiisurt’s cases cited in
Respondent’s brief, such BkLaughlin, supra, Johnson, supra.

For instance, itMclaughlin, the defendant admitted that he had killed the
victim, and thus, conventional second-degree muadex LIO adequately tested
the only disputed element — deliberation. The otéleny (rape) was an ancillary,
additional charge to the defendant knowingly murdgthe victim.

Johnson involved a situation where the given LIO instroatifor
conventional second-degree murder contained the séaments as the refused
LIO for voluntary manslaughtedohnson, 284 S.W.3d at 575-7, n.10-13.
Because the voluntary manslaughter instructionasnatl the same elements as
the given second-degree murder instruction, itdarcthat the failure to give that
LIO instruction did not prejudice the defendant.

But other cases show that the presumption of pieguchn still warrant a

new trial even when another LIO instruction is gite the jury.See, State v.

* Because the defendant submitted voluntary manistatighe defendant also
submitted a related second-degree murder instruttiat was identical to the
given LIO with the exception that it contained tlequired, additional sudden
passion/adequate cause paragraph that is to hel@tt!f a voluntary

manslaughter instruction is givelohnson, 284 S.W.3d at 575-7, n.10, 13.

13
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Frost, 49 S.W.3d 212, 216-20 (Mo. App. W.D. 2001) (defem was convicted of
second-degree murder, and a LIO instruction of maity manslaughter was
given; a new trial was ordered because the triattdailed to give the defendant’s
involuntary manslaughter LIO instruction); ai®gte v. Nutt, 432 S.W.3d 221,
224-25 (Mo. App. W.D. 2014) (defendant was condatéfirst-degree assault,
and a LIO instruction of second-degree assaultgian; a new trial was ordered
because the trial court failed to give the defetidahird-degree assault LIO
instruction)?

For instance, iVujosevic v. Rafferty, 844 F.2d 1023 (3Cir. 1988), the
trial court instructed the jury on three levelshoimicide: murder, aggravated
manslaughter (when the actor other than purposdipowingly causes death
under circumstances manifesting extreme indiffezdndhuman life), and
manslaughter (homicide committed recklessly ohaheat of passiond. at
1026. The court refused to instruct the jury onlth@ of aggravated assault
(attempted to cause serious bodily injury to anogheposely, knowingly, or
recklessly under circumstances manifesting extrieh&erence to the value of
human life).Id. The aggravated assault instruction was basebeotheory that

although the defendant’s testimony admitted critnboaduct it also could support

> For a more detailed discussionfabst andNutt, see pages 72-74 of Appellant’s

opening brief.

14
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a finding that the victim’s death was not causedhiny. |d. The defendant was
convicted of aggravated manslaughtdr.

The New Jersey Appellate Division and the Dist@ourt found that it was
error to refuse to give an instruction on aggravatgsault, but both courts found
the error to be harmless in large part because thias an instruction given as to
the LIO of simple manslaughtdd. at 1027. Those courts reasoned that had the
jury not been convinced of the defendant’s guilagfravated manslaughter and
yet been reluctant to set him free, it would haatenned a verdict of guilty on the
lesser offense of manslaughtiet.

The Third Circuit disagreed and held that thosatsonere wrong as a
matter of law to find the error harmless beyondasonable doubltd. The Third
Circuit reasoned that the fact that the jury chaxggravated manslaughter rather
than manslaughter did not necessarily mean thgtithievas convinced that the
defendant’s actions caused the victim’s delthat 1027-28. It might have meant
nothing more than that, causation aside, the defgfelactions fit the instruction
of aggravated manslaughter better than manslaugtitet 1028. The defendant’s
own testimony not only supported a conviction fesault (the refused LIO), but it
also established a level of culpability which wouldke a conviction for simple
manslaughter “nonsensicald.

The Third Circuit held that given the fact that tefense theory was that
the defendant committed aggravated assault, bdicheot cause the victim’s

death, the instruction on simple manslaughter veasrconstitutionally adequate

15
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substitute for an instruction on aggravated asslllThe factual question placed
in issue by the defense waat the level of culpability, but rather the causatadin
the victim’s deathld. Even a rational juror who thought the defendaahtndt
cause the death, but who did not want to set tfendant free, might not vote for
conviction on simple manslaughter, because thendef@’s culpability was not
mere recklessness or heat of pasdidnThus, the manslaughter instruction did
not necessarily offer the jury a rational comprarbetween aggravated
manslaughter and acquittal; only an aggravatedutisdzarge could do thatd.
“Under these circumstances, it is pure speculdbdnrecast what verdict the jury
would have returned if properly instructed basedhenjury’s verdict of
aggravated manslaughter after an incomplete irtsrut Id. Also see, State v.
Westfall, 75 S.W.3d 278, 284 (Mo. banc 2002) (“It shouldhbéed that the
grounds for rejecting any ‘end-run’ arguments thatjury must have necessarily
decided the factual question concerning the uskeaflly force when it convicted
Westfall of armed criminal action have also beemigettled in Missouri.
‘[Alppellate courts do not reason deductively frtme jury’s verdict back to their
actual intention, where they may have been adwensilienced by an erroneous
instruction or by the lack of an instruction reguaitby the statute.’ [citations
omitted] The jury must be entitled to weigh alltbé evidence under good
instructions.”

What these cases show is that sometimes the présangp prejudice was

overcome by the giving of another LIO instructiohem that instruction

16

NV 6%:80 - STOZ ‘S0 Arenuer - [4NOSSIN 40 LINOD ANTHANS - Pajid Ajediuonos|3



adequately tested thelisputed elements at trial. E.gMcLaughlin, supra; Johnson,
supra. But sometimes the fact that another LIO was giiemot overcome the
presumption of prejudice because the other LIOndidadequately test the
disputed elements at trial. E.§r,0st, supra; Nutt, supra; Vujosevic, supra.

Respondent argues:

Appellant’s tendered instructions were not modifsedas to submit a

theory of accomplice liability and thus would netve allowed the jury to

make the finding that another person committedrbheders during the
course of a robbery or attempted robbery. ... Thggwhoice under

Appellant’s tendered instruction would either hdeen to find Appellant

guilty of second degree murder based on Appellambsng the victims

during the course of a robbery, or acquitting Afgodlif it did not believe
that he shot the victims.
(Rsp. Br. at 29).

Respondent’s argument is incorrect. The refusemhfemurder instructions
would have allowed the jury to find that Appellaoimmitted the robbery, but he
had nothing to do with shooting the victims. Thstfparagraph submitted that
Appellant took each victim’s property for the puspoof withholding it from the
owner permanently, and in doing so, he used phlysioze on or against the
victim for the purpose of preventing resistancéhttaking of the property (LF
783-84, 789-90, 791-92). If the jury found theseads, it would find that

Appellant committed robbery. The second and thiedhents of the refused

17
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instructions required that the jury find that thetivmns were shot and killed as a
result of the perpetration of that robbery; thoeenentsdid not require the jury to
find that it was Appellant who shot and killed thietims — it only required a
finding that they were shot as result of the rogb&his is permissible because a
defendant can be found guilty of felony murder eNehe defendant (or an
accomplice) did not cause someone’s death dureg@éhnpetration of a robbery.
See, Satev. Moore, 580 S.W.2d 747 (Mo. banc 1979) (felony-murdee nubs
applicable even though evidence established tiatghot had not been fired by
defendant or an accomplice, but by a bystandematiag to thwart the attempted
robbery). Thus, contrary to Respondent’s arguntbatjury could have found
Appellant guilty of felony murder if it did not bele that he shot the victims, but
it believed that he took part of the robbery legdiip to the shootings done by
someone else.

If the jury believed that the course of eventsl@gthed a felony
murder/robbery committed by Appellant with someets® shooting the victims,
rather than a deliberated murder committed by Fioguld not have convicted
Appellant of second-degree felony murder as aitagte “third option” to first-
degree murder or acquittal since it was not giver tthird option.” Under the
facts present in this case, it would have beemstnuction on felony murder and
not conventional second-degree murder that woule kafficiently tested the
defense theory amall the elements for first-degree murder (not justdleenent of

deliberation, which was not the element disputethieydefense).
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Conclusion

The trial court was obligated to instruct the jasyto felony murder, a first-
level lesser included offense to first-degree myrdecause Appellant timely
requested the instruction, there was a basis ievtltence for acquitting him of
first-degree murder, and there was a basis inttierce for convicting him of
felony murder since the evidence showed that ttinvs were killed during the
perpetration of a robberyackson, 433 S.W.3d at 396. The jury could have found
that although Appellant was initially involved inr@bbery of the victims,
someone else deliberately murdered them duringdhese of or after the robbery.
Thus, the trial court erred in not instructing jhey on second-degree felony
murder.

If the jury had been properly instructed, Appelleould have been found
guilty of second-degree felony murder rather thest-tlegree murder. Because
the state has failed to overcome the presumptigmegéidice that exists when the
court fails to give a LIO instruction that is supigal by the evidence, a new trial

must be ordered.

19

NV 6%:80 - STOZ ‘S0 Arenuer - [4NOSSIN 40 LINOD ANTHANS - Pajid Ajediuonos|3



[l.
Fingerprint analyst Hunt’'s testimony about other experts going
through the same process she had, verifying her colusions, and not turning
up any “issues,” improperly bolstered Hunt’s opinians with the opinions of

other experts who were not subject to cross-examitian.

Fingerprint examiner Mary Kay Hunt was alloweddstify over objection
that her work had been examined by other expedsara result of a peer review
process, she felt confident in her conclusionsesthere “weren’t issues”
(Tr.2255)° Respondent argues that this part of Hunt's testinwas admissible
“as it was part of the standard procedure that éofthe basis of the analyst’s

opinion” (Respondent’s Brief at 45Respondent supports its argument through

® Q. And, Ma’am, the peer review process that yontwlerough, did that help
you, | don’t know, feel confident in your conclusgthat you reached in this
case? A. Sure. Q. “And don’t, | mean, don't tell wieat these folks concluded,
but there weren’t issues were there? A. No, thenewot. (Tr. 2254-55).

" Respondent also asserts that the issue was mery@reserved for appeal and
that the testimony was not prejudicial. Appellamfgening brief sets out why he
believes this issue is properly preserved and wegsiglicial. But Appellant will
comment on one aspect of preservation. Respondgumtsthat a motion to strike

was required to preserve the issue (Respondengs &r51). But here the
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case law holding that an expert opinion may bedaseotherwise inadmissible
hearsay evidence (Respondent’s Brief at 53, 55-56).

While there are Missouri cases that generally laslRespondent asserts,
they are inapplicable because Hunt had alreadyddriner opinion prior to the
verification process and thus Hunt did not trulynicher opinion based on the
verifications. Hunt’s opinion was not based upomdbsent examiners’
confirmations; rather, Hunt’s opinion was impropdblstered by inferential
hearsay testimony concerning what other expertsdavhen they examined the
same fingerprints examined by Hunt. The verifiaasionay have made Hunt
confident that she was correct, but she did nohfoer opinion based on the
verifications as evidenced by the fact that shediseghdy reached her opinion that

certain latent prints matched known prints priottte verification processThus,

objection was overruled — at least as to the omstipn and answer raised on this
point. A motion to strike only makes sense if tihgeation is sustained. By
overruling the objection, the trial court ruledttleaidence was admissible and
thus the court would not strike admissible testignon

8 E.g., Q. What is, again, the protocol of the criatewhen you've made an
identification of a fingerprint? A. It is, it isxeuse me, it's verified by another
gualified examiner. (Tr. 2264). In other words, Hegification process was not
utilized untilafter Hunt had examined that latent prints and had ajread

determined that they matched known prints.
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contrary to Respondent’s argument, the hearsagdatitform[] the basis of the
analyst’s opinion” (Respondent’ Brief at 45); itroaborated it in a manner that
did not allow Appellant to confront and cross-exaenihe absent examiners at
trial.

Respondent relies upon two Missouri cases in peafé support of its
argument. This Court iftate v. Baumruk, 280 S.W.3d 600 (Mo. banc 2009) did in
fact declare that “[A]n expert opinion may be basadtherwise inadmissible
hearsay evidenceld. at 617 (citation omitted). But the situationrBaumruk is
markedly different than the instant caseBaunruk, a state psychiatrist rebutted a
defense of not guilty by reason of mental diseastetect by relying on
statements made by the defendant to a law enfortewsffecer in support of the
psychiatrist’s conclusion that the defendant remenadh the shootings and thus
did not suffer from amnestic disordéd.? Thus, the psychiatrist used hearsay

statements to form the basis of his opinion thatdéfendant did not suffer from

® The psychiatrist had initially believed that thefehdant suffered from amnestic
disorder, but upon discovering that the defendadtrecalled and recounted
details of the shootings to an officer and thrdeeppeople, the psychiatrist
concluded that the defendant diat suffer from amnestic disordeBaumruk, 280

S.W.3d at 617.
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amnestic disorde’. The psychiatrist did not, like Hunt, reach an amin have
that opinion verified by another psychiatrist, destify that the non-testifying
psychiatrist verified the diagnosis.

Similarly, Respondent’s reliance up8mate v. Sauerbry, -- S.W.3d --, 2014
WL 5841087 (Mo. App. W.D. 2014) is misplaced. lattsase, a medical
examiner (Dr. Dudley) testified regarding the natand potential causes of the
victim’s wounds after relying oabservations concerning the measurements and
nature of the wounds made by another pathologishglihe autopsy as the basis
for Dr. Dudley’sopinions. Id. at *3-4. ThusSauerbry is also distinguishable from
Appellant’s case because Dr. Dudley based her ndepiendent opinions upon
observations made by the other pathologist — she did not suberibpinions to
another expert to have them verified and thenfyesbiout the verification.
Further, thesauerbry court noted that the alleged hearsay in that casdved
factual information,not the absent examiner&pinions. Id. at *3-8.

Thus, Respondent fails to cite to any Missouriddlippe court allowing an
expert to testify that the testifying expert's apmwas verified by an absent
examiner’s opinion. The reference to the absentyiag fingerprint analysts was

improper inferential hearsay since Hunt's testimtrat there were no “issues”

10 Actually, this Court did not decide whether thieermation was admitted
improperly since it was duplicative of other adeuktievidenceBaumruk, 280

S.W.3d at 617.
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when other analysts verified her work invited thierence that the other experts
reached conclusions identical to Hutgte v. Valentine, 587 S.W.2d 859, 861
(Mo. banc 1979) (prosecutor set up circumstancashamproperly invited
inference of hearsay testimony). It also violatggb@llant’s right to confrontation
and cross-examination because the absent examuseifications were
testimonial since they were done for the purposerasecuting Appellantee,
Satev. March, 216 S.W.3d 663 (Mo. banc 2007) dddlendez-Diaz v.
Massachusetts, 557 U.S. 305, 321 (2009), holding that lab repadmitted as
business records were testimonial when createtthéopurpose of prosecuting a
defendant.

In Appellant’s opening brief, he cited to fivesea from other jurisdictions
in support of his argument that Hunt’s verificattestimony was impropegee,
Sate v. Wicker, 66 Wash.App. 409, 832 P.2d 127 (199&pple v. Smith, 256
ll.LApp.3d 610, 628 N.E.2d 1176 (1994tate v. Connor, 156 N.H. 544, 937 A.2d
928 (2007)Satev. Langill, 161 N.H. 218, 13 A.3d 171 (2010)ifort v. Sate,
978 So.2d 225 (Fla"™4DCA 2008). There are otheteoplev. Yancy, 368
lI.LApp.3d 381, 858 N.E.2d 454 (2005) (TestimonyfiaQerprint examiner that
quality assurance department agreed with her iieation of latent prints as
defendant’s was hearsayunchev. State, 5 S0.3d 38 (Fla. Dist. Ct. App. 2009)
(fingerprint examiner’s testimony that a secondneixer had come to the same
conclusion was improper bolstering of expert opwi®otts v. Sate, 57 So.3d

292 (Fla. Dist. Ct. App. 2011) (fingerprint examirsdould not have been allowed
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to testify that another examiner had verified @ tesults since such testimony
constituted improper bolstering).

In rebuttal, Respondent cites to two cases frdmrgurisdictionsate v.
Jones, 322 N.C. 406, 368 S.E.2d 844 (1988) dachigan v. Sate, 295 Ga. 603,
761 S.E.2d 256 (2014).

Jarnigan is factually distinguishable from Appellant’s cabethat case,
Davis, who was jointly tried with Jarnigan, objetten hearsay grounds when
fingerprint expert Taylor testified that the inlsaf another expert (Wargo)
appeared on a fingerprint card, and when Taylantiied Wargo as another
fingerprint examiner, and when Taylor testifiedttWéargo had “verified” the
work Taylor had donelarnigan, 761 S.E.2d at 259-60. But “Davis made no
hearsay objection when Taylor explained that v&atfon involves an independent
analysis by another examiner who reaches her owdwesions based upon her
own analysis and comparisons, and Davis likewisdenme hearsay objection
when Taylor testified that Wargo would have noteyg disagreement with Taylor,
implying that the absence of such a notation indatéhat Wargo agreed with
Taylor. Moreover, Davis made no objection at allconfrontation grounds/d.,
at 259, n. 2. Accordingly, the Court had no ocaasto consider whether any
testimony offered by Taylor was barred by the Comtfation Clause.” The Court
cautioned “the reader to keep in mind the limitedpe of” the decision and it also

cautioned “the reader that this case is governeaubyormer Evidence Code, and
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we offer no opinion about admissibility under tlewnEvidence Codeld. Thus,
Jarnigan is not persuasive authority.
Jones is also distinguishable. ThHienes court dealt with a rule of evidence
that provided:
The facts or data in the particular case upon wartkxpert bases an
opinion or inferencenay be those perceived by omade known to himat or
before the hearing. If of a type reasonably relied upon by expertghim
particular field in forming opinions or inferencegon the subjecthe facts
or data need not be admissible in evidence.
Jones, 368 S.E.2d at 846 (quoting North Carolina Ruld)A@mphasis added).
That Rule had been interpreted by the North GaadBupreme Court as
permitting an expert witness to base an opiniotherout-of-court opinion of an
expert who does not testify and to testify aboat thut-of-court opinionld. at
846-47. But Missouri courts have not gone so fae festifying expert cannot
discuss the absent examiner’s opinions or conatgsio
The general conclusion reached in those caseatighi testifying
examiner may properly testify to his or loevn opinions and conclusions,
even if relying upon the absent examiner’s repeittiout violating the
Confrontation Clause, so long as the testifyingn@xar does not discuss
the absent examiner’s opinions or conclusions,thagbsent examiner’'s

report is not admitted into evidence.
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Sauerbry, 2014 WL 5841087 at *4uoting, State v. Fulton, 353 S.W.3d 451, 455
(Mo. App. W.D. 2011).

But here, Hunt testified about the absent examairaginions inferentially
when she testified that that her work had been exaahby other examiners as a
result of a peer review process, and she felt denfiin her conclusions since

there “weren't issues” (Tr. 2254-55). This testimamas hearsay and violated

Appellant’s confrontation rightsSee Sate v. Bell, 274 S.W.3d 592, 595 (Mo. App.

W.D. 2009) (Dr. Dudley testified as to her conaturs regarding the victim’s
death as well as the conclusion of the doctor wérdopmed the autopsy, Dr. Gill:
“Dr. Dudley’s testimony, to the extent she discaksBe. Gill's opinions, was error
and violated Mr. Bell's Confrontation Clause righks

Respondent argues that Hunt did not refer to gnyi@ns given by a non-
testifying withess and that her testimony that mabjfems turned up in the
verification process did “not necessarily mean #raither analyst reached the
same conclusion as to the identity of the persoo Mefi the fingerprint.”
(Respondent’s Brief at 55-56). But Hunt testifiedttall identifications had to be
verified by another examiner going through the sanoeess she did when she
compared and identified fingerprints, and thateéhsad been at least two
“verifiers” in this case (Tr. 2253). She then tigstl that the peer review process
that she went through made her feel “confidentien conclusions and that there
were no “issues” (Tr. 2254-55). Certainly if thaif{gng examiners hadot

reached the same conclusions as Hunt had as idathities of the persons who
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left fingerprints at the murder scene, then theoeld have been “issues.” The fact
that there were no “issues” inferentially estal@ighhat the absent examiners had
reached the same conclusions as Hunt as to thitidef the persons who had
left the fingerprints.

Respondent argues that none of the fingerprintis&tion cases cited by
Appellant addressed whether the admission of sestintony violates the
Confrontation Clause. (Respondent’s brief at 5%it. iB Wicker, which was cited
on pages 101-02 of Appellant’s opening brief, thpadlate court held that the
combination of the testifying expert’s testimonydhe absent expert’s initials
amounted to an assertion of the absent expertismpthat the sets of prints
matched and violated Wicker’s right to confrontatid/icker, 832 P.2d at 130.
And, although not a fingerprint case, Bal case cited above in this reply brief
also found a violation of the Confrontation Clafsieone expert to discuss an
absent expert’s opinionBell, 274 S.W.3d at 595.

Hunt's testimony invited the inference of hearaag denied Appellant his
right to cross-examine and confront the two fingetg'verifiers” that reviewed
Hunt's work and confirmed her results, thus imprpbolstering her

conclusions. A new trial should be ordered.
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CONCLUSION !

Because the trial court failed to give a lesseluithed offense instruction
for felony murder, which was supported by the enmeand requested by
Appellant, this Court should reverse and remandifoew trial (Point I).

Appellant is entitled to a new trial because thete3$ fingerprint expert
(Hunt) gave hearsay testimony that other expettiseatab where she worked had
gone through the same process she had and vdrdrecbnclusion that
Appellant’s fingerprints were at the crime sceme] as a result of this peer review
process, she felt confident in her conclusionsesthere “weren’t issues” (Point
11).

Respectfully submitted,

/5 Craig A. Johnston

Craig A. Johnston, MOBar #32191
Assistant State Public Defender
Woodrail Centre

1000 West Nifong

Building 7, Suite 100

Columbia, Missouri 65203

Phone: (573) 777-9977

Fax: (573) 777-9963

1 Appellant is not waiving the other points raisedis opening brief; he believes

that the opening brief adequately addresses tler mtbues.
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